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updating, cataloging, and storage of
data represents an expense to both the
Government and the contractor, efforts
should be made to keep the contract
data requirements to a minimum, con-
sistent with the purposes of the con-
tract.

(b) The contracting officer shall
specify in the contract all known data
requirements, including the time and
place for delivery and any limitations
and restrictions to be imposed on the
contractor in the handling of the data.
Further, and to the extent feasible, in
major system acquisitions, the con-
tracting officer shall set out data re-
quirements as separate contract line
items. In establishing the contract
data requirements and in specifying
data items to be delivered by a con-
tractor, agencies may, consistent with
paragraph (a) of this subsection, de-
velop their own contract schedule pro-
visions. Agency procedures may,
among other things, provide for listing,
specifying, identifying source, assuring
delivery, and handling any data re-
quired to be delivered, first produced,
or specifically used in the performance
of the contract.

(c) Data delivery requirements
should normally not require that a
contractor provide the Government, as
a condition of the procurement, unlim-
ited rights in data that qualify as lim-
ited rights data or restricted computer
software. Rather, form, fit, and func-
tion data may be furnished with unlim-
ited rights instead of the qualifying
data, or the qualifying data may be
furnished with limited rights or re-
stricted rights if needed (see 27.404-2(c)
and (d)). If greater rights are needed,
they should be clearly set forth in the
solicitation and the contractor fairly
compensated for the greater rights.

27.406-2 Additional data
ments.

require-

(a) In some contracting situations,
such as experimental, developmental,
research, or demonstration contracts,
it may not be feasible to ascertain all
the data requirements at contract
award. The clause at 52.227-16, Addi-
tional Data Requirements, may be used
to enable the subsequent ordering by
the contracting officer of additional
data first produced or specifically used

27.406-2

in the performance of these contracts
as the actual requirements become
known. The clause shall normally be
used in solicitations and contracts in-
volving experimental, developmental,
research or demonstration work (other
than basic or applied research to be
performed under a contract solely by a
university or college when the contract
amount will be $500,000 or less) unless
all the requirements for data are be-
lieved to be known at the time of con-
tracting and specified in the contract.
If the contract is for basic or applied
research to be performed by a univer-
sity or college, and the contracting of-
ficer believes the contract effort will in
the future exceed $500,000, even though
the initial award does not, the con-
tracting officer may include the clause
in the initial award.

(b) Data may be ordered under the
clause at 52.227-16 at any time during
contract performance or within a pe-
riod of 3 years after acceptance of all
items to be delivered under the con-
tract. The contractor is to be com-
pensated for converting the data into
the prescribed form, for reproduction,
and for delivery. In order to minimize
storage costs for the retention of data,
the contracting officer may relieve the
contractor of the retention require-
ments for specified data items at any
time during the retention period re-
quired by the clause. The contracting
officer may permit the contractor to
identify and specify in the contract
data not to be ordered for delivery
under the clause if the data is not nec-
essary to meet the Government’s re-
quirements for data. Also, the con-
tracting officer may alter the clause by
deleting the term ‘‘or specifically
used” in paragraph (a) of the clause if
delivery of the data is not necessary to
meet the Government’s requirements
for data. Any data ordered under this
clause will be subject to the clause at
52.227-14, Rights in Data—General, (or
other equivalent clause setting forth
the respective rights of the Govern-
ment and the contractor) in the con-
tract. Data authorized to be withheld
under such clause will not be required
to be delivered under the clause at
52.227-16, except as provided in Alter-
nate II or Alternate III, if included (see
27.404-2(c) and (d)).
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27.406-3

(c) Absent an established program for
dissemination of computer software,
agencies should not order additional
computer software under the clause at
52.227-16, for the sole purpose of dis-
seminating or marketing the software
to the public. In ordering software for
internal purposes, the contracting offi-
cer shall consider, consistent with the
Government’s needs, not ordering par-
ticular source codes, algorithms, proc-
esses, formulas, or flow charts of the
software if the contractor shows that
this aids its efforts to disseminate or
market the software.

27.406-3 Major system acquisition.

(a) The clause at 52.227-21, Technical
Data Declaration, Revision, and With-
holding of Payment—Major Systems,
implements 41 U.S.C. 418a(d). When
using the clause at 52.227-21, the sec-
tion of the contract specifying data de-
livery requirements (see 27.406-1(b))
shall expressly identify those line
items of technical data to which the
clause applies. Upon delivery of the
technical data, the contracting officer
shall review the technical data and the
contractor’s declaration relating to it
to assure that the data are complete,
accurate, and comply with contract re-
quirements. If the data are not com-
plete, accurate, or compliant, the con-
tracting officer should request the con-
tractor to correct the deficiencies, and
may withhold payment. Final payment
shall not be made under the contract
until it has been determined that the
delivery requirements of those line
items of data to which the clause ap-
plies have been satisfactorily met.

(b) In a contract for, or in support of,
a major system awarded by a civilian
agency other than NASA or the U.S.
Coast Guard, the following applies:

(1) The contracting officer shall re-
quire the delivery of any technical data
relating to the major system or sup-
plies for the major system, that are to
be developed exclusively with Federal
funds if the delivery of the technical
data is needed to ensure the competi-
tive acquisition of supplies or services
that will be required in substantial
quantities in the future. The clause at
52.227-22, Major System—Minimum
Rights, is used in addition to the
clause at 52.227-14, Rights in Data—
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General, and other required clauses, to
ensure that the Government acquires
at least those rights required by Pub.
L. 98-577 in technical data developed
exclusively with Federal funds.

(2) Technical data, relating to a
major system or supplies for a major
system, procured or to be procured by
the Government and also relating to
the design, development, or manufac-
ture of products or processes offered or
to be offered for sale to the public (ex-
cept for such data as may be necessary
for the Government to operate or
maintain the product, or use the proc-
ess if obtained by the Government as
an element of performance under the
contract), shall not be required to be
provided to the Government from per-
sons who have developed such products
or processes as a condition for the pro-
curement of such products or processes
by the Government.

27.407 Rights to technical data in suc-
cessful proposals.

The clause at 52.227-23, Rights to Pro-
posal Data (Technical), allows the Gov-
ernment to acquire unlimited rights to
technical data in successful proposals.
Pursuant to the clause, the prospective
contractor is afforded the opportunity
to specifically identify pages con-
taining technical data to be excluded
from the grant of unlimited rights.
This exclusion is not dispositive of the
protective status of the data, but any
excluded technical data, as well as any
commercial and financial information
contained in the proposal, will remain
subject to the policies in Subpart 15.2
or 156.6 (or agency supplements) relat-
ing to proposal information (e.g., will
be used for evaluation purposes only).
If there is a need to have access to any
of the excluded technical data during
contract performance, consideration
should be given to acquiring the data
with limited rights, if they so qualify,
in accordance with 27.404-2(c).

27.408 Cosponsored research and de-
velopment activities.

(a) In contracts involving cospon-
sored research and development that
require the contractor to make sub-
stantial contributions of funds or re-
sources (e.g., by cost-sharing or by re-
payment of nonrecurring costs), and
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